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STATEMENT OF THE CASE

As stated by Appellant in his brief, the facts in this

case are simple and undisputed. They may be stated

briefly thus : Prior to the filing of the petition in bank-

ruptcy herein, there was due and owing from the

bankrupt to Coos County, personal property taxes for

the years 1929, 1930, 1931 and 1932 in the aggregate

amount of $841.15, which personal property taxes had

been assessed against the fixtures, stock of goods,



merchandise, etc. belonging to the bankrupt and lo-

cated in the mercantile establishment known as "Em-

il's News Stand" in Marshfield, Oregon. It is undis-

puted that these taxes constituted a valid and sub-

sisting lien against the property upon which they had

been assessed at the time of the filing of the petition.

Subsequent to the commencement of the bankrupt-

cy proceedings the tax incumbered property was sold

by the Receiver in Bankruptcy free and clear of all in-

cumbrances. The proceeds of that sale are now held

by the Trustee, and this case is based on the question

of how those proceeds should be disbursed.

After the sale of the property, Coos County filed

its claim for taxes and thereby, as amended by per-

mission of the Referee, claimed, as it now does, a lien

upon the proceeds of the sale, and as such the right

to have its taxes paid therefrom in full, to the ex-

clusion of all other claimants whomsoever. Under

date of February 6, 1933, however, the Referee di-

rected the Trustee to pay the following claims in the

following order out of the proceeds of the sale: First,

General expenses of administration of the bankrupt

estate; Second, The amount due on a conditional sales

contract on certain of the fixtures in the store, which

had been included in the sale; Third, Claims for wages

earned within three months of the filing of the pe-

tition; Fourth, Coos County taxes specified above.

Upon appeal to the District Court the order of the

Referee was reversed ( See Transcript of Record, Page



25) and it was held by that court that the taxes in

question must be paid from the proceeds of the sale

of the tax incumbered property in advance of any

payment upon any other claims whatever, except only

the actual expense of conducting the sale.

The question involved in this appeal is a purely

legal one; involving simply a construction of Section

64 of the National' Bankruptcy Act as amended in

1926. The contention of Appellant is that, by virtue

of that bankruptcy provision, the proceeds of a sale

free of incumbrances by a bankruptcy court of tax

incumbered property must be disbursed by the Trus-

tee in bankruptcy to the creditors of the bankrupt

according to the priorities established by said Section

64. Appellee contends, on the other hand, that. Sec-

tion 64 of the Bankruptcy Act notwithstanding,

where property comes into the hands of the trustee in

bankruptcy impressed with a valid lien for taxes in

favor of the State, the proceeds of the sale of that

property by the trustee remains subject to the lien,

and accordingly the lien must be satisfied therefrom

in advance of any disbursements by the trustee from

said proceeds to any other creditor, priority or other-

wise, of the bankrupt; in short, that the lien must be

given the effect established by the state law.

Preliminarily, we note Appellant's first "Assignment

of Error" is based on the District Judge's hypothetical

statement that Section 64 of the Bankruptcy Act

"would be" unconstitutional if given the construction



advocated by Appellant. We do not propose herein

to brief that hypothetical question at length, because

we are confident that it is not involved in this case.

The District Judge did not decide that the Bankruptcy

Act, or any part thereof, was unconstitutional, nor, in

our opinion, is it necessary to a decision of this case

to examine into the constitutional limitations of the

congressional power in relation to bankruptcies. In

other words we base our case squarely on the propo-

sition that the Bankruptcy Act does not mean what

Appellant contends that it does mean.

ANSWERING APPELLANT'S "ASSIGN-
MENTS II AND III"

POINTS AND AUTHORITIES
I.

When property is sold free and clear of liens and in-

cumbrances, the unincumbered legal title vests in the

purchaser, and all liens and incumbrances are trans-

ferred, in the order of their priority, to the proceeds

of the sale; and this rule applies with equal force and

effect where property subject to a tax lien is sold by

a court of bankruptcy free and clear of incumbrances.

A.

"The effect of a sale free of incumbrances is to vest

a purchaser with good title and to transfer all existing

liens to the fund derived from the sale to which a lien

holder must resort."

2 Collier, Bankruptcy, Sec. 1759.



See also:

Goodnough, etc. Co. v. Galloway, 171 Fed. 940.

In re National Boat and Engine Co., 216 Fed. 208.

Van Huffel v. Harkelrode, 284 U. S. 225.

In re McKinnon Mfg. Co. (C. C. A. 7th Cir.) 24
Fed. (2d) 156.

II.

In Oregon, personal property taxes are a lien on the

property assessed from the time of the assessment, and

such lien is superior to "every judgment, mortgage or

other lien or claim whatsoever".

A.

"All taxes which may hereafter be lawfully imposed,

charged or levied upon real or personal property '^ * *

as provided in the preceding section, shall be, and they

are hereby, declared to be a lien upon such real and

personal property, respectively. * * * The taxes as-

sessed upon personal property shall be a lien upon

all the personal property of the person assessed from

and after the date when such assessment is made, and

no sale or transfer of personal property shall in any

way affect the lien for such taxes upon such property.
•:< * * ^hqIi iIqji shall have priority to and be fully paid

and satisfied before any and every judgment, mort-

gage or other lien or claim whatsoever'', * * *, etc.

Oregon Code, 1930, Sec. 69-722.

III.

Under Section 70 of the Bankruptcy Act, it is uni-

versally held that the trustee in bankruptcy is not a

bona fide purchaser for value, but takes the title, and



only the title, of the bankrupt, and he is subject to all

the claims and equities against the property as was

the bankrupt, except that rights against the property

of unsecured creditors are transferred to him.

A. I
"It is well settled that the trustee takes the property

of the bankrupt not as an innocent purchaser, but sub-

ject to all valid claims, liens, and equities; except in

cases where there has been a conveyance or incum-

brance of the property which is void as against the

trustee by some positive provision of the Act. What-

ever rights a third party had against the property of

a bankrupt before the adjudication, that party, in the

absence of fraud, or fixed liens created by state stat-

utes in favor of others, has against his estate in bank- ^
ruptcy" ^

2 Collier, Bankruptcy, Page 1643.

B.

"Under the present bankruptcy acts as under pre-

vious bankruptcy acts, the trustee takes the property

of the bankrupt, in cases unaffected by fraud, in the

same plight and condition that the bankrupt himself

held it, and subject to all the equities impressed upon

it in the hands of the bankrupt, except in cases where

there has been a conveyance or incumbrance of the

property which is void as against the trustee by some

positive provision of the Act."

In re Gracewich, 115 Fed. 87, 53 C. C. A. 510.

UL^



IV.

The "bankrupt estate", as that term is employed in

Section 64b of the National Bankruptcy Act, consists

only of the property of the bankrupt which was unin-

cumbered at the time of the filing of the petition and

equity over and above the valid incumbrances. "The

only assets that could be appropriated under Section

64 were those that constituted the bankrupt estate."

A.

"As a proposition of law, I think that a valid lien,

whether created by contract or by statute, upon the

goods, wares and merchandise in the hands of the

trustee, reduces the estate of the bankrupt to the ex-

tent of the amount of the debt secured by the lien."

In re Tressler (D. C. Ala.) 10 Am. B. R. (N. S.)

279, 20 Fed. (2d) 663.

B.

"The bankrupt estate consists of the property of the

bankrupt which was unincumbered, if there were such,

and the equity over and above the valid incumbrances

;

and that among such valid incumbrances were the tax

liens involved in this case."

In re Dublin Veneer Co. (D. C. Ga.), 1 F. Supp.
313.

See also:

City of Dallas v. Ryan (C. C. A. 5th Cir.) 62 Fed.

(2d) 959.

V.

Valid liens existing against the property of the bank-

rupt at the time of the filing of the petition are ex-
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pressly preserved by Section 67d of the National

Bankruptcy Act. This section preserves liens created

by statute as well as contract liens.

A.

"It is the intention of the Bankruptcy Act to pro-

tect all liens, whether arising by contract or statute,

except only such as are expressly declared, annulled

or invalidated."

Tube City Mining & Milling Co. v. Otterson (Ar-

iz.) 146 Pac. 203.

Borden Natl. Bank v. Coupland (C. C. A. 5th

Cir.) 240 Fed. 355.

B.

"Under Section 67 of the Bankruptcy Act the trus-

tee takes the property subject to valid liens existing

at the time of the institution of the bankruptcy pro-

ceedings."

Security Mortgage Co. v. Powers, 278 U. S. 149.

G.

"The view generally taken is that true liens, how-

ever arising, which are not expressly invalidated by

the Bankruptcy Act, remain good, and the trustee

takes his title under Section 70 subject to them."

City of Dallas v. Ryan (C. C. A. 5th Cir.) 62 Fed.

(2d) 959.

See also:

Spraton v. New, 283 U. S. 318.

Henderson v. Mayer, 225 U. S. 631.

Richmond v. Bird, 249 U. S. 174.



VI.

Whether a "lien" constitutes a valid incumbrance

against the property of the bankrupt estate is depend-

ent wholly upon the law of the state where the prop-

erty is situated.

Hiccock V. Vorck Bank, 206 U. S. 228.

In re Wade (D. C. Mo.), 85 Fed. 664.

VII.

Section 64 of the Bankruptcy Act, having to do with

"debts which have priority", and the order in which

they must be paid, does not affect in any manner or

degree valid liens or claims of third persons against the

bankrupt property. That section applies only to certain

debts which, in the absence of the section, would stand

simply as general unsecured claims,

A.

"Some of the early cases seem to hold to the broad

doctrine that these priorities are superior to valid

liens. It is now settled, however, that priorities are

not superior to valid liens, unless given a superior

right by local law. Thus it is well settled that claims

for wages given priority by subdivision 4a (4) are

not superior to valid liens, unless made superior by

local law. It has also been held that subdivisions (4)

and (5) relate exclusively to the subject of the right

to priority of payment arising among those whose

claims would, in the absence of such subdivisions,

stand on terms of equality before the law as general
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unsecured claims, and that such subdivisions have no

reference whatever to the subject of liens''

2 Collier, Bankruptcy, Page 1437.

B.

"It was in contemplation of the law making power

that estates passing, as of the date of the adjudication,

to the trustees in bankruptcy, would be covered and

affected by fixed and valid liens resting thereon.

Hence, for the protection of those holding such liens,

and lest the rights of such lien holders should become

confounded with the rights of those holding general

unsecured demands against the estate which had been

accorded priority in payment by the provisions of

Section 64b of the Act, it was provided in Section 67d,

m effect, that nothing appearing elsewhere in the Act

itself, no matter how general and comprehensive the

language employed might be, should affect the valid-

ity, extent or operation of such liens,''

In re Yoke Vitrified Brick Co., 180 Fed. 238.

In re Cardwell (D. C. Tex.) 52 Fed. (2d) 158.

VIII.

The priorities established by Section 64 of the Bank-

ruptcy Act do not outrank statutory liens any more

than they outrank contract liens.

A.

"Liens for wages of employees under a state law

are not to be affected by the Bankruptcy Act, and

such liens are to be given full force and effect, al-

though such wages are entitled to priority of payment

H
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under Section 64b (5) ; where such liens exist they

must be recognized and satisfied in full out of the

proceeds of the property to which they attach, without

regard to the priority of other claims which precede

them under the terms of such Section 64b.''

2 Collier, Bankruptcy, Page 1556.

In re McDavid Lumber Co., 190 Fed. 97.

B.

Thus a landlord's lien will outrank the priorities es-

tablished by Section 64; See

City of Tampa v. Commercial Bldg. Co. (C. C.

A.) 54 Fed. (2d) 1057.

In re Menzies (D. C. Ariz.) 60 Fed. (2d) 1064.

IX.

Like other statutory liens, a tax lien is in no re-

spect affected by Section 64 of the Bankruptcy Act.

If the tax lien has attached to the property at the

time of the adjudication in bankruptcy, the lien is

preserved and must be satisfied from the proceeds of

the incumbered property in advance of the priorities

provided for in Section 64.

For cases exactly in point see:

A.

In re Tressler (D. C. Ala.) 20 Fed. (2d) 663
(where the court says: "It does not seem to me
that Congress, by the amended act of May 27,

1926, intended to destroy liens such as created by
mortgages and the like, and by the same token it

does not seem that Congress intended to, if indeed
Congress could do so, destroy the lien for taxes
created by the Alabama statute."
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Also

B.

In re Dublin Veneer Co. (D. C. Ga.), 1 F. Supp.
313.

Also

C.

City of Dallas v. Ryan (C. C. A. 5th Cir.) 62 Fed.

(2d) 959. (This case reverses in re Brannon,
53 Fed. (2d) 401, relied upon in appellant's

brief, on the exact question involved in this

case.

)

D.

For recent cases holding that prior tax liens will

outrank in bankruptcy valid contract liens, if so given

priority by statute: See

In re McKinnon Manufacturing Co. (C. C. A. 7th

Cir.) 24 Fed. (2d) 156.

In re Dartmont Coal Co. (C. C. A. 4th Cir.) 46
Fed. (2d) 455.

E.

For recent cases clearly recognizing the continuance

of the tax lien after bankruptcy: See

In re Greenriver Jockey Club (D. C. Ky.) 5 Fed.

(2d) 259.

Zorn V. DeBerry (D. C. Tex.) 4 F. Supp. 905.

In re Holtzman (D. C. Pa.) 48 Fed. (2d) 651.

ARGUMENT
Prior to the 1926 Amendment of Section 64 of the

Bankruptcy Act, taxes, whether Federal, State, or Mu-

nicipal, were entitled to priority of payment out of the

I
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general assets of the bankrupt estate, at least as

against preferred wage claimants. (Oliver v. United

States, 268 U. S. 1) . We concede, however, that since

the Amendment of 1926 taxes have been definitely

subordinated to claims of workmen for wages earned

within three months of the filing of the petition, inso-

far as the general assets of the estate are concerned.

In all probability the amendment was passed as the

direct result of the decision in the Oliver case. Ap-

pellant contends, however, and the Referee herein so

held, that the 1926 Amendment of Section 64 subor-

dinates taxes to preferred wage claims invariably and

under any and all circumstances, whether the general

assets of the estate are involved or not. It is this con-

struction of the Bankruptcy Act that we are objecting

to. Specifically, it is our contention that under the

peculiar facts of this case, the taxes here involved

must be paid out of the proceeds of the property

against which the taxes were assessed in advance of

any other claims whatsoever, with the single excep-

tion hereinafter noted, the Amendment to the Bank-

ruptcy Act of 1926 notwithstanding.

At the time the petition in bankruptcy was filed in

the instant case the taxes here involved were indis-

putably a first and prior lien on the property against

which they were assessed. (Oregon Code, 1930, Sec.

69-772). The Bankruptcy Court sold that property

free and clear of liens, including the tax lien. We con-

cede that the Bankruptcy Court had the power so to
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do. (See Van Huffel v. Harklerode, 284 U. S. 225).

But we emphatically deny that the tax lien in question,

any more than any other valid lien, could be destroyed

altogether, merely by selling judicially the tax incum-

bered property free of Hens, unless, indeed, it is true

that any and all tax liens are simply invalidated by an

adjudication in bankruptcy. To our knowledge no

adjudicated case has held that tax liens are thus de-

stroyed.

It has been repeatedly and uniformly held, that un-

der Section 70 of the Bankruptcy Act, the Trustee

takes the property of the Bankrupt in the same plight

and condition that the Bankrupt himself held it, and

subject to all "valid claims, liens, and equities" to

which the property was subject in the hands of the

Bankrupt. In other words, the Trustee takes no more

property than the Bankrupt had, and the Bankruptcv

Court undertakes to administer the property of the

Bankrupt, but it undertakes, we believe, no more than

that. Since Section 64 of the Bankruptcy Act, as

amended, provides that taxes are to be paid out of

the Bankrupt Estate in the order of priority as set

forth in paragraph (b) of that Section, it becomes ma-

terial to inquire as to just what is meant by the term

"bankrupt estate" as used in that Section. In re Dub-

lin Veneer Co., 1 F. Supp. 313, the term "bankrupt

estate" is interpreted thus:

"The bankrupt estate consists of the property of

the bankrupt which was unincumbered, if there

were such, and the equity over and above the
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valid incumbrances; and that among such valid

incumbrances were the tax liens involved in this

case."

In re Tressler, 20 Fed. (2d) 663, gives a similar

construction to the Section:

"As a proposition of law, I think that a valid

lien, whether created by contract or statute, upon
the goods, wares, and merchandise in the hands
of the trustee, reduces the Estate of the Bank-
rupt to the extent of the amount of the debt se-

cured by the lien."

If the property of the bankrupt is at the commence-

ment of the proceedings impressed with a valid lien,

such lien remains there because it represents property

not owned by the bankrupt. We see no reason for

differentiating between tax liens and any other liens

in this respect. The tax lien represents property be-

longing to the State, and we may doubt, with the Dis-

trict Court in the instant case and with the Judge in

In re Tressler, supra, if it even lies within the consti-

tutional power of Congress to divest the State of that

property interest and administer it as the property of

the bankrupt. It would seem that Congress might as

well attempt to legislate that the Capitol Building

should be considered the property of the bankrupt, or

that wage claimants in bankruptcy had a prior claim

on the general funds in the Treasury of the State.

We do not believe, however, that Congress intended

to so legislate. Section 67d of the Bankruptcy Act

provides in effect, "that nothing appearing elsewhere
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in the Act itself, no matter how general and compre-

hensive the language employed might be, should af-

fect the validity, extent or operation of such liens".

{In re Yoke Vitrified Brick Co., 180 Fed. 235). Again

as stated in Security Mortgage Co. v. Powers, 278 U.

S. 149:

"Under Section 67 of the Bankruptcy Act the

Trustee takes the property subject to valid liens

existing at the time of the institution of the Bank-
ruptcy proceedings."

Or, as stated in City of Dallas v. Ryan, 62 Fed. (2d)

959:

"The view generally taken is that true liens,

however arising, which are not expressly invali-

dated by the Bankruptcy Act, remain good, and the

trustee takes his title under Section 70 subject to

them."

Insofar as we are aware, Section 67 of the Act has

never been limited to merely voluntary liens, as its

language at first blush might imply. It his been held

to apply to all valid liens, whether arising by contract

or statute. See particularly In re Caswell Const. Co.,

13 Fed. (2d) 667, a case involving a mechanic's lien;

and City of Tampa v. Commercial Bldg. Co., 54 Fed.

(2d) 1057, a case involving a landlord's lien

The two Circuit Court of Appeals decisions. In re

McKinnon Manufacturing Co., 24 Fed. (2d) 156, and

In re Dartmont Coal Co., 46 Fed. (2d) 455, are in har-

mony with the views hereinbefore expressed, and

squarely against the proposition that tax liens are in-

validated by the Bankruptcy Act, as that Act is pres-
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ently worded. In both cases it is held that a Federal

income tax lien filed prior to the existence of a mort-

gage, will take precedence over the mortgage as to the

proceeds of the mortgaged property, where that prop-

erty is sold free of liens by the Bankruptcy Court.

Appellant contends, however, that "Congress intend-

ed to and did, by 'a relevant and positive provision'

place tax liens subsequent to preferred labor by the

amendment of 1926 to Sec. 64-a and 64-b". We do not

think so. The authorities are uniform and legion to

the effect that Section 64 has no reference whatever

to the subject of liens, but simply provides for the

order of disbursement by the Trustee of the general

assets of the Bankrupt Estate. The rule in that re-

gard invariably followed by the courts is excellently

expressed in In re Cardwell, 52 Fed. (2d) 158:

"Section 64, known as the priority section of

the Bankruptcy Act, relates exclusively to the

subject of the rights of priority of payment aris-

ing among those whose claims would, in the ab-

sence of that section, stand on terms of equality

before the law as general unsecured creditors.

Such section has no reference whatever to the

subject of liens, and claims entitled to priority of

payment by this section do not outrank claims

secured by valid liens. Section 64 has no reference

to lien debts."

In perfect line with this reasoning are the numerous

cases holding that where mechanic's liens have at-

tached to the property of the Bankrupt prior to the

adjudication, the lien remains so attached, and the
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lienor must be treated as a secured creditor, notwith-

standing the lien is for wages entitled to priority of

payment under Section 64. (See 2, Collier, Bank-

ruptcy, Page 1556).

If, then, property impressed with a valid tax lien

prior to bankruptcy remains so impressed in the hands

of the trustee after the adjudication, what is the effect

of a sale of the incumbered property free of liens by

the Bankruptcy Court? It is our understanding that

m such a case the lien, by operation of law, is trans-

ferred to the proceeds of the sale. Appellant, and the

Referee herein, seem to admit (curiously enough, we

believe) that in such a case the lien is in fact trans-

ferred to the proceeds of the sale, but they contend

nevertheless that these taxes must await their regular

order of priority as provided in Section 64.

It becomes pertinent, therefore, to inquire into just

what is meant by transferring the lien from the prop-

erty to the proceeds therefrom, where the property is

sold free of incumbrances. As we understand it, in

such a case, the proceeds of the sale must stand for

the payment of the incumbrance in prference to every

other claim whatsoever, except the payment of a pri-

or lien. (See Point '7", supra, and cases cited there-

under). To say that a tax is a prior lien against the

proceeds of the sale free of liens and at the same time

to say that the payment of the tax must await its reg-

ular order of payment as provided in Section 64, is,

in our opinion, to speak rank absurdity. A tax that is
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not a lien on any property is entitled to the priority

provided for in that Section. Either these taxes are a

lien on the proceeds of the sale or they are not. If

they are not a lien on the proceeds, they are paid in

the order of their priority as provided in Section 64.

If they are a lien on the proceeds, they must be paid

in full therefrom in advance of any payments what-

soever to any persons whomsoever.

We admit the existence of three District Court cases

that are apparently in conflict with the views herein

expressed. Those cases are In re Brannon, 53 Fed.

(2d) 401; In re Glover Casket Co., 1 F. Supp 743; and

In re Clarence W. Baldwin, 4 F. Supp. 90, upon which

cases appellant apparently is relying very heavily in

this case. We particularly wish to call the Court's at-

tention to the fact thai the first of these cases, i. e.

In re Brannon, was reversed on the exact point here

involved by the Circuit court of Appeals in the case

of City of Dallas v. Ryan (C. C. A. 5th Cir.) 62 Fed.

(2d) 959. The Dallas case specifically holds, reversing

the District Court on that point, that where taxes are a

lien on the property the lien must be satisfied from the

proceeds of the property in advance of any payment

on preferred wage claims, the 1926 amendment of

Section 64 notwithstanding. The Baldwin case, cited

above, placed its principal reliance upon the Brannon

case. In our opinion the three cases are simply er-

roneous.

The case of In re Tressler, 20 Fed. (2d) 663 is al-
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most perfectly in point on the question here involved,

and the case so nearly represents our own view in the

matter that we feel justified in setting it out here at

some length.

In that case, property of the bankrupt, apparently

consisting of a stock of merchandise, had been sold

by the Trustee free and clear of liens and incum-

brances. There were not sufficient funds in the estate

to pay preferred wage claims and taxes levied against

the stock of goods. The Alabama statute made per-

sonal property taxes a lien against the property of the

tax payer from and after the first of October until

paid. The Court sets out the contentions of the par-

ties as follows: "The wage claimants insist that the

amendment to the Bankruptcy Law, approved May 27,

1926, made effective three months after its approval,

in subdivisions (a) and (b) of Section 64 of the

Bankruptcy Act as Amended provides for priority

of payment of such claims over those for taxes. And
it is contended that by this amendment the order of

priority fixed in subdivision (b) arranges wage claims

under the fifth subdivision ahead of taxes, which ap-

pears under subdivision 6. And it is insisted that this

change of the law makes the payment of taxes spe-

cifically subordinate to the payment of wage claims

and other debts mentioned in subdivision (b). * * *

The State, County and City rely upon the Alabama

Statute which it is insisted fixes a lien for taxes su-

perior to the lien or claim for wages, and the familiar

I
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doctrine is urged that the Trustee in Bankruptcy took

the property of the Bankrupt Estate subject to all

valid liens. It is urged that the Act of Congress of

May 27, 1926, in no way affects the rights of valid

lien holders." The court in holding that the taxes in

question were entitled to priority of payment out of

the proceeds of the sale as against preferred wage

claimants says the following:

"It does not seem to me that Congress by the

amended Act of May 27, 1926, intended to de-

stroy liens such as created by mortgages and the

like, and by the same token it does not seem that

Congress intended to, if indeed Congress could do
so, destroy the lien for taxes created by the Ala-

bama statute.

"It is to be observed that subdivision (b) of the

Amended Section 64 of the Bankruptcy Act be-

gins with the words: The debts to have priority

in advance of the payment of dividends to credi-

tors (except as herein provided) and to be paid
in full out of bankrupt assets, and the order of

payment shall be' etc. And it is plain that the
Amended Section provides for the payment in full

of certain debts out of the bankrupt estate 'in ad-
vance of the payment of dividends to creditors'.

Such prior claims must be paid 'out of the Bank-
rupt's Estate'. As a proposition of law, I think
that a valid lien, whether created by contract or

by statute, upon the goods, wares, and merchan-
dise in the hands of the trustee, reduces the es-

tate of the bankrupt to the extent of the amount
of the debt secured by the lien. The priority pro-

vided in subdivision 6 of Section 64 of the Bank-
ruptcy Act does not interfere with the disposition

of property that does not belong to the bank-
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rupt's estate. It simply directs the administra-

tion of the money belonging to the bankrupt's

estate and nothing more. It is the estate of the

bankrupt which is administered, and what consti-

tutes the estate is governed by the laws of the

state."

The case of In re Dublin Veneer Co., 1 F. Supp. 313,

is identically to the same effect. In that case a re-

ceiver had been appointed by the bankruptcy court

to operate the business. At the close of the receiver-

ship there was not enough money on hand to pay the

expenses of the receiver, preferred wage claims and

tax liens against the property. The Referee ordered

the payment of the preferred wage claims in advance

of the payment of the tax liens out of the proceeds of

the property covered by the liens. In holding that the

tax liens must be satisfied in advance of expenses of

receivership and preferred wage claims, the Court

speaks as follows:

"My conclusions therefore are:

"(1) The bankrupt estate consists of the prop-
erty of the bankrupt which was unincumbered,
if there were such, and the equity over and above
the valid incumbrances; and that among such
valid incumbrances were the tax liens involved in

this case.

"(2) The only assets that could be appropri-

ated under Section 64 were those that constituted

the bankrupt's estate.

"(3) To take the property covered by the
valid liens for taxes to pay for losses primarily
incurred for the benefit of the general creditors



would be the wrongful taking of one man's prop-
erty to pay for the benefit of another.

"(4) While not material to the determination
of this case—for there is sufficient to pay the tax

liens as abated and the wages, so far as I am ad-

vised—the necessary result of the above views is

that the priority of wages applies only to the

bankrupt's estate, and this does not disturb the

validity of the tax lien."

We believe that any other construction of Section

64 of the Bankruptcy Act, as amended in 1926, than

the construction given that Section by the District

Court in the instant case would reach results in some

instances altogether absurd and impossible. Consider,

for example, a case where property of the bankrupt

was incumbered by valid tax liens and valid mortgage

liens, and wage claims had been filed in the proceed-

mgs entitled to priority under Section 64. Suppose

then the property was sold free and clear of incum-

brances for a sum insufficient to pay the mortgage and

the taxes. Without any question at all, under the de-

cisions, the mortgagee would be entitled to priority

over the wage claimants; and also without any ques-

tion at all, under the decisions, the taxes would be en-

titled to priority over the mortgagee. Now if, as con-

tended by appellant, the wage claimants are given

priority over the taxes, how is the matter going to be

taken care of in such an instance? Other similar ab-

surdities could be conjured up if Section 64 is given

the construction contended for by Appellant.
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In conclusion, it is our settled conviction that where

taxes constitute a lien on the bankrupt property at the

time of the filing of the petition, such property is

taken by the trustee in bankruptcy subject to the lien,

and that where such property subject to the tax lien

is sold by the trustee free and clear of liens, the tax

lien attaches to the proceeds of the sale, and that in

eaid latter case, notwithstanding Section 64 of the

Bankruptcy Act as amended, the taxes, to the extent

of the lien, must be paid from the proceeds of the sale

m advance of any other payments whatsoever. And,

be it noted, we do not claim such preference as to the

general assets of the bankrupt estate.

ANSWERING APPELLANT'S "ASSIGN-

MENT IV"

POINTS AND AUTHORITIES

Where incumbered property is sold by the bank-

ruptcy court free of liens, only those costs of adminis-

tration which actually benefited the lien holder have

priority to the claim of the lien holder.

A.

"The sale of incumbered property is for the benefit

of the estate and the general creditors interested there-

m. The lien creditor is not usually benefited by the

sale. * * * The proceeds stand in the name of the prop-

erty mortgaged, and the mortgagee is entitled to dis-

I
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tribution, in full, without deduction of expenses of the

sale or of administration of the bankrupt estate."

2 Collier, Bankruptcy, Page 1763.

Robinson v. Dicky (C. C. A. 3rd Cir.) 36 Fed.
(2d) 147, Certiorari denied 281 U. S. 750.

In re New York and Phil. Package Co., 225 Fed.
219.

B.

"If there is a real or apparent equity in the property

for the estate, and reasonable grounds for administer-

ing it in bankruptcy, the lien holder should be charged

with the reasonable cost of such proceedings in the

bankruptcy court as are appropriate to foreclosing the

lien and selling the incumbered property, but not with

the commissions and expenses of officers of the bank-

ruptcy court incurred in the general administration

of the estate in bankruptcy, from which the lien hold-

er receives no benefit''

Gugel V. New Orleans Natl. Bank (C. C. A. 5th

Cir.) 239 Fed. 676.

In re Cutler and John (D. C. N. C.) 228 Fed. 771.

In re Williams Estate (C. C. A. 9th Cir.) 156 Fed.

934.

ARGUMENT
The argument in answer to Appellant's "Assign-

ments II and III", supra, we believe, if sound, com-

pletely answers the questions here involved. In other

words, if these taxes are a lien against the proceeds

of the sale of the bankrupt property, then it is be-

yond dispute that they must be paid in advance of the
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payment of the general expenses of the bankrupt es-

tate. The authorities are absolutely uniform to that

effect. (See Points and Authorities, supra).

We respectfully submit that the decision of the Dis-

trict Judge herein should be affirmed.

BEN C. FLAXEL,
W. A. SEAMAN,
CHRIS BOESEN,

Attorneys for Appellee,


